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The Social Dimension of MERCOSUR

Abstract

The Common Market of the South (MERCOSUR in Spanish) is one of the most important
trade blocs around the world —it is the third largest integrated market after the EU and
NAFTA—, which is made up of Argentina, Brazil, Paraguay, Uruguay, and Venezuela. It was set
up in 1991 with the principal aim to establish free movement of goods, capital, services and
people among its Member States. Its ultimate purpose has been and still is to create a Com-
mon Market. It should be pointed out that MERCOSUR was created in a context where ne-
oliberalism prevailed. Therefore, its objectives and methods were pervaded with an eco-
nomic rationale that shaped the way MERCOSUR has addressed the social issues. This paper
argues that there were two main reasons for creating the MERCOSUR social dimension in
spite of these origins: on the one hand, in spite of the minimal influence of the economic in-
tegration into the national legal orders due to its inter-governmental character, MERCOSUR
Member States were aware of the need for a creation of a social dimension. On the other
hand, crises and major political changes changed the perception of the integration process
and underlined the necessity of a stronger social integration. Given this evolution, the paper
argues that MERCOSUR's social dimension has developed considerably, while much still re-
mains to be done. However, the development of the social rules has an intrinsic limit, which
is the inter-governmental feature of MERCOSUR. A major reform seems necessary in order
to address efficiently the new social issues arisen in this context of crisis.

This paper is organized as follows. It first explains the structure of MERCOSUR and its meth-
odological approach as an intergovernmental organisation. | then analyse the social dimen-
sion of MERCOSUR, both its rationale and its structure. Furthermore, | study the social poli-
cies developed; | explore specifically the MERCOSUR Social Program, the Free Movement of
Work rules, the Socio-Labour Declaration, and the redistribution mechanisms. Finally, | con-
sider MERCOSUR'’s response to the different crises.

1. INTRODUCTION

Nowadays, MERCOSUR is made up of 5 full Member States; Argentina, Brazil, Paraguay, Uru-
guay, and Venezuela, which became a full member on 12 August 2012. Its population reach-
es 275 million inhabitants and its geography is so diverse that MERCOSUR is one of the rich-
est places in terms of natural resources on Earth. In spite of some twists and turns, MER-
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COSUR continues to expand, and it is expected that Bolivia will become a full member in ear-
ly 2015. Ecuador has also plied for membership.

As Duna (2006: 5) states the construction of regional markets poses special challenges. The
interaction between people and their displacement across the different regions might cause
numerous conflicts, in particular, because of their diverse backgrounds and the various na-
tional economic and social realities. This has a crucial impact on the social field because even
though there is no free movement of workers in MERCOSUR, an agreement of free residence
has been established between its full members and some other countries, such as Bolivia,
Chile, Colombia, Ecuador, and Peru.

MERCOSUR has developed a social dimension in the last fifteen years,even though at the be-
ginning it was a clear mercantilist integration process. Two important milestones seem to al-
low this major development. On the one hand, it should be pointed out that political, social,
and economic actors’ awareness of the importance of an “integrated” regional process has
been fundamental in the creation and development of the social dimension. On the other,
the sweeping political change across the region and the implementation of new policies with
the aim of strengthening this social dimension at both national and regional level have im-
proved this new aspect. In short, it is undeniable that the creation and development of a so-
cial aspect within MERCOSUR has been a major step towards both confirming the existing
“acquis social” and improving labour conditions in MERCOSUR and its Member States. How-
ever, there are still many difficulties in order to reach this objective prompted, in principle,
by the fact that MERCOSUR remains an intergovernmental organization and its institutions
lack capacity to regulate any kind of relationship without the consent of each Member State.

The notion of “social dimension” has countless meanings. As it is beyond the scope of this
article to analyse and revisit the complex discussion about its definition, | will refer to the ar-
eas which might have any impact on the social aspects of the regional integration, notably,
the policies or decisions which seek, on the one hand, to regulate the labour market within
the regional area and, on the other, to implement redistribution mechanisms. In particular,
in this article, | will consider the regional rules and policies related to labour rights, free
movement of workers, equal treatment of citizens, social security rights for free moving
workers, and redistributive instruments, alongside some of the MERCOSUR Member States’
legal rules and case law.

Since MERCOSUR is an inter-governmental organisation, its rules are not directly applicable
within its Member States. Consequently, from a legal perspective, national legal orders are
not under so much “pressure” as those in the EU nowadays. This is also reflected in the re-
luctance of Brazil and Uruguay’s constitutional systems to recognize the supremacy of MER-
COSUR’s rules. Therefore, considering that the economic integration seems to be less de-
termining than in the EU, the paper aims to analyse the reasons of the creation of a social
dimension within MERCOSUR. Furthermore, the article endeavours to describe the current
state of the social dimension. Finally, during its 23 years of existence, MERCOSUR and its
Member States have suffered the consequences of both internal and external economic cri-
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ses. Therefore, the paper seeks to determine the usefulness of the MERCOSUR social dimen-
sion during these difficult periods.

For this purpose, | will proceed as follows: firstly, | will briefly present MERCOSUR’s institu-
tional framework and its legal order. Then, | will analyse the social dimension, notably, its
objectives and the reasons for its creation. | will try to determine whether the economic in-
tegration and the political context have had any impact whatsoever in the social field. Final-
ly, I will consider in the last sections, MERCOSUR’s social policies on the one hand and MER-
COSUR’s reply to the recent economic crises on the other.

2. MERCOSUR: AN INTERGOVERNMENTAL ORGANISATION

Regional integration processes are not recent phenomena in Latin America. As mentioned by
Guerra (2013: 277), in the aftermath of the independence of Latin American countries in the
1820’s, Simdn Bolivar dreamed and fought for Latin-American integration. Argentina, Brazil,
and Chile also tried to sign an integration treaty. However, these attempts were unsuccess-
ful.

Integration processes regained importance after World War I, as exemplified by the found-
ing of regional organisations such as the Latin American Free Trade Association (LAFTA —
known in Spanish as ALALC) in 19601, which became the Latin American Integration Associa-
tion (ALADI)? during the 1980s.

The bilateral cooperation between Argentina and Brazil has always driven forward regional
integration in Latin America, notably, during the 1980s after the return of democracy to the
region. In 1985, Argentina and Brazil signed the “Acta de Foz de Iguazu”3 that committed the
countries to strengthen democracy and economic development. Then, at the end of 1988,
both countries signed the Treaty for Integration, Cooperation, and Development? commit-
ting Argentina and Brazil to work towards the establishment of a common market.

At the end of 1980, neoliberal political parties came into power in both countries. Their fo-
cus was no longer on industrial policies but on privatization and deregulation. In this context,
MERCOSUR was created in 1991.

The Treaty of Asuncidn sets forth that MERCOSUR had initially targeted free-trade zones be-
tween Argentina, Brazil, Paraguay and Uruguay. Furthermore, MERCOSUR would reach a
customs unification and, finally, a common market will would be established. The founda-
tional treaty aimed at the establishment of an area where goods, services, capital, and la-
bour could circulate free from tariff and nontariff barriers. It was also sought to fix a com-

1 Created by the Treaty of Montevideo, adopted 18 February 1960.
2 Created by the Treaty of Montevideo, adopted 12 August 1980.
3 Acta de Foz de Iguazu (Argentina-Brazil), adopted 30 November 1985, Foz de Iguazu (Brazil)

4 Treaty for Integration, Cooperation, and Development (Argentina-Brazil), adopted 29 November 1988, Buenos Aires.
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mon external tariff (CET) and adopt a common trade policy vis-a-vis states not member of
MERCOSUR.

Although it is beyond the scope of this paper, it is important to mention that MERCOSUR has
not yet established the aforementioned common market and it is still a mixture of a free
trade area and a custom union. MERCOSUR has been classified as an “incomplete or imper-
fect custom union”5. According to these scholars (Cardona Montoya, 2013, Bouzas, 2003),
MERCOSUR has not yet, strictly speaking, become a custom union. This is so because not all
Member States apply the same custom tariffs, on the one hand, and because being a “per-
fect or complete custom union” requires the existence of a supranational entity, which it has
not been created yet (Cardona Montoya, 2013), on the other.

Nowadays, as Arias (2013: 8) points out, whilst MERCOSUR still aims to reach a complete in-
traregional liberalisation, its diverse national interests make it difficult to achieve a coherent
and effective external trade policy. In order to overcome these difficulties, MERCOSUR
adopted the regional Custom Code in 2010. It is too recent to go into detail regarding its ap-
plications and its consequences.

2.1 Institutional Frame

The Protocol of Ouro Preto® has set up the institutional framework of MERCOSUR. It pro-
vides the organic structure, the way the regional rules are created and finally, the mecha-
nisms to settle the trade disputes within MERCOSUR. Even though the protocol has been
modified, it remains the main instrument related to the institutional framework.

As mentioned, MERCOSUR is an intergovernmental organisation. The decision-making bod-
ies consist of national representatives who have extensive freedom of action without being
dependent on a regional bureaucracy. The Member States have not delegated any compe-
tence to a supranational entity. Accordingly, the Member States remain the masters of the
integration process. Moreover, the Treaty of Asuncion introduces the principle consensus,
which means that every decision is made by all Member States. Therefore, this entails that if
a country does not agree with a decision, it can veto it.

a) - Main Regional Bodies

- Common Market Council (CMC - Consejo del Mercado Comiin in Spanish)

The CMC consists of the ministers for Foreign Affairs and for Economy of the member coun-
tries. It is the highest-level agency of MERCOSUR in charge of conducting its policy according
to the objectives laid down in the Treaty of Asuncidon and the related legislation.

5 It is worthy to point out that this description has been criticized because of the lack of practical relevance.

6 Additional Protocol to the Treaty of Asuncidn on the Institutional Framework of MERCOSUR (Protocol de Ouro Preto),
adopted 17 December 1994, Ouro Preto (Brazil).
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- Common Market Group (CMG - Grupo del Mercado Comun in Spanish)

The CMG is the executive body of MERCOSUR, and is made up of the Ministries of Foreign
Affairs of the Member States, four incumbent members and four alternates from each coun-
try from the ministries of Foreign Affairs, Economy and the Central Banks.

Its main tasks are to establish compliance with the Asuncion Treaty and to take resolutions
required for implementation of the decisions made by the Council. Furthermore, it can initi-
ate practical measures for trade opening, coordination of macroeconomic policies, among
others. It can also participate when needed in resolving controversies within MERCOSUR.

- Trade Commission (Comision del Comercio de MERCOSUR in Spanish)

This body assists the MERCOSUR executive body. It aims at supervising and implementing
the instruments for common trade policy within MERCOSUR and between MERCOSUR and
third countries.

- MERCOSUR Secretariat (Secretaria del MERCOSUR in Spanish)

At the beginning the MERCOSUR Secretariat was an administrative secretariat. However, in
2002 this Secretariat turned into a Technical Secretariat. The Decision 30/2002 entrusted
new functions to the Secretariat, notably, to provide technical support to the MERCOSUR
bodies and to follow up and evaluate the development of the integration process. It has to
ensure the legal consistency of the MERCOSUR rules as well.

- Parliament of the South (Parlasur in Spanish)

It is the regional legislative body that is composed of national representatives. The main task
is to ensure compliance with the MERCOSUR rules. It also has to uphold the respect for de-
mocracy across the region. It has an advisory function and it can issue recommendations,
which have to be approved by the CMC.

To sum up, even though there has been a development towards a more profound institu-
tionalization within MERCOSUR, Brazil and Argentina have preferred to stay flexible as, in
their view, the integration process would evolve more smoothly.

2.2. Institutions relevant to the Social Dimension

Some of the aforementioned bodies can have an influence on the social field of MERCOSUR.
For the sake of clarity and in order to correctly assess their potential, | will describe the dif-
ferent bodies that can have an influence on the social dimension following the structure de-
fined by the Protocol of Ouro Preto.

a) - The Economic-Social Consultative Forum

Although it is a consultative body, its importance should not be neglected because it is the
sole institution which has an influence on the social dimension created by MERCOSUR’s pri-
mary law. One of its main tasks is to issue non-binding recommendations upon request of
Member States or of its own initiative.

As established by Article 28 of the Protocol of Ouro Preto, it has a multilateral structure with
representatives from the social and economic sectors of the Member States, such as work-
ers, businesses and civil society organisations. However, in practice this participation has

_5,
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been reduced to an exchange of opinions on the development of the main aspects of the
negotiation agenda.

b) - Council of the Common Market (Meeting of Labour Ministers)

It is an auxiliary body within the CMC sphere. It is a space of political coordination where the
Ministers foster initiatives related to the labour dimension. Their recommendations have
been crucial to incorporate some rights such as protection against unfair dismissal, unem-
ployment benefits, protection of wages.

c) - Common Market Group

Working Subgroup N° 10: Labour Relations, Employment and Social Security

This working group was created by the Protocol of Ouro Preto (1994), which replaced the
Working Subgroup N 11 (1991). It was set up within the scope of the CMG and it has an in-
tergovernmental formation which includes the social partners.

Its main role is to undertake diagnostic exercises, comparative studies and detect asymme-
tries among the members legal systems, with a view to harmonizing or converging them.
Moreover, it has played an important role in the labour dimension. The creation of the La-
bour Market Observatory and the promotion of the Socio-Labour Declaration might be men-
tioned amongst its major achievements.

MERCOSUR Labour Market Observatory

The observatory is a technical permanent body responsible for advising the CMG and the
High-Level Employment Group on the labour-market information.

One of the main problems within MERCOSUR is the lack of reliable statistical data. To over-
come this problem, MERCOSUR created this observatory that has as a main task to promote
the production, collection, analysis and dissemination of information including data related
to employment, labour migration, vocational training, social security, labour market policies.

According to the GMC 45/08 Resolution, the observatory has a tripartite structure, and in-
cludes representatives from Government, trade Unions, and employers’ associations.

The Socio Labour Committee

Article 20 of the Socio-Labour Declaration provides that a Commission will be created in or-
der to assist Member States in the implementation of the declaration. In 1999, the Common
Market Group’ created this Committee as an auxiliary body in order to examine any consul-
tation related to the implementation of this declaration.

It should be pointed out its tripartite structure, which grants an important role to the social
partners.

7 CMG, Res. 15/99, 09/03/1999.
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High-Level Employment Group

The CMC created the High-Level Employment Group8, whose main purpose is to draw up a
MERCOSUR Strategy for employment growth. It can be seen as an inclusion of a social ele-
ment in the development of macro-economic policies.

It also has a multilateral structure. This group is made up of representatives of the ministry
of Labour, of Economy, and of Foreign Affairs, and social partners

2.3 - MERCOSUR Legal Order

The sources of the MERCOSUR law have been set forth in the Protocol of Ouro Preto. Article
41 provides that the Treaty of Asuncidn and its complementary legal instruments, such as
the aforementioned Protocol about the institutional structure of MERCOSUR or the Protocol
of Olivos for the resolution of disputes, are MERCOSUR’s primary law. In addition, the
agreements reached within the framework of the Treaty of Asuncién and its protocols will be
considered as primary law as well.

Moreover, the MERCOSUR legal framework provides for secondary law, encompassing the
decisions of the Common Market Council, the resolutions of the Common Market Group,
and the directives of the Trade Commission. Despite a large number of rules created by
MERCOSUR's bodies, nowadays most of them are ineffective, in particular, due to the so-
called constitutional asymmetry between Member States This termrefers to different ap-
proaches to international law and is said to prevent them from creating a supranational or-
ganization, which would guarantee legal certainty of the MERCOSUR legal order.

a) Constitutional Asymmetry

One of the major problems in the South-American integration, in particular in MERCOSUR, is
the difference between member states’ constitutional systems. There are asymmetries that
have prevented and continue to prevent a further integration in the Southern Cone.

At the constitutional level, two major concerns have been raised by South-American scholars
(Feldstein de Cardenas and Scotti, 2013, Martinez Puial, 2008, Ventura, 2005). Firstly, the
legal force of international treaties, in particular, the integration treaties within national le-
gal orders, has been discussed among the scholars. In this regard, whilst some member
cstates applied the international law directly, there are others that need an internal rule in
order to ensure the international rules come into force. Secondly, the member states have a
dissimilar recognition of the secondary law within the their legal framework.

- Argentina, Paraguay and Venezuela

Argentina, Paraguay and Venezuela place international treaties and the “community law”
such as MERCOSUR law above the national law. The 1994 Argentine constitutional reform
has attributed a major role to international law (art. 75 paragraph 22), in particular, the hu-
man rights legal instruments. Concerning the regional dimension, Article 75 paragraph 24
sets forth that as long as some requirements are met, such as reciprocity, respect of human

8 CMC, Decision 46/04, 20/07/2006.
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rights and democracy, the Treaty of Integration and the secondary law will prevail over the
national law. The delegation of competences and jurisdiction to supranational organizations
has also been permitted.

In the same vein, the 1992 Paraguayan Constitution provides that international law prevails
over national law (arts. 137, 141, 145). The delegation of competences and jurisdiction to a
supranational legal system has also been agreed on conditions of reciprocity. Unlike the Ar-
gentine constitution, it does not provide any rule that recognises the prevalence of regional
secondary law over national law.

Similarly, Venezuela recognised in the 1999 Constitutional Reform, notably in the preamble,
the importance of the consolidation of Latin-American integration. Likewise, article 153 pro-
vides that Venezuela can participate in a supranational organization and it can delegate any
sort of competences in order to achieve a deeper integration. It also recognises the direct
applicability of the community law and its preferential application over national law.

- Brazil and Uruguay

By contrast, Brazil’s and Uruguay’s constitutional systems prevent, in principle, the suprema-
cy of international treaties and their secondary law over national law.

In the case of Brazil, article 4 sets forth that an economic, political, social, and cultural inte-
gration will be sought with the Latin-American countries. However, there are no provisions
which allow the delegation of competences and jurisdiction to any supranational organiza-
tion. Furthermore, the Constitution provides no rule related to the relation between interna-
tional and national law. Yet, the Constitution does establish that any international rule has to
be transposed to the national law so as to be legally binding. It therefore follows that an in-
ternational rule has the same legal value as an internal provision. The treaties have the same
legal value as national law. Hence, a posterior law can abrogate an international treaty.

Given the fact that MERCOSUR was inspired by the EU with its supranational law, one might
have thought that the relationship between MERCOSUR and Brazilian law could be different.
However, the Brazilian Tribunal Supremo Federal® has ruled that the MERCOSUR norms
need to be transposed to the national law like any international law.

Against this daunting scenario, it should be noted that some progress has been made, in par-
ticular, Brazil has recognised the possibility to assign constitutional hierarchy to the human
rights legal instruments (art. 5 paragraph 3).

The Uruguayan Constitution admits the importance of the Latin-American integration as well
(art. 6). However, it does not settle the problem between the international and MERCOSUR
law, and the national law. Neither has it recognised any rule related to the delegation of
competences and jurisdiction to a supranational organization.

9 Judgment, 17-08-1998, Diario da Justica, 10-08-2000, p. 6.
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In this respect, in a recent decision, the Uruguayan Supreme Court10 ruled that the Constitu-
tion does not authorize the Uruguayan Republic to be part of a supranational organization.

However, some well-known scholars (Perotti, 2005) have stated that even in the current le-
gal situation, it would be possible to create a supranational law system within MERCOSUR.

b) Primary Law and its direct applicability

Some questions have been raised about the direct applicabilityl1l of MERCOSUR primary law,
in particular, the rules enacted by the Treaty of Asuncién. As Klumpp (2013: 440) reminds us,
there have been some arbitration panels which have recognised that there are self-
executing provisions in MERCOSUR’s primary law, for example, the automatic trade liberali-
sation programme of the Treaty of Asuncién.

Within MERCOSUR’s Member States’ case law, it should be pointed out that some Argentine
Court of Appeals’ rulings have admitted that the MERCOSUR law prevails over the national
law!2. In addition, they have ruled that the Treaty of Asuncidn rules are directly applicable;
therefore an internal provision is not needed. It is not surprising given the constitutional
recognition made by the Argentine legislation about the integration treaties and its regula-
tions. Nonetheless, the case law on this subject is far from uniform. Within the same Court
of Appeal, other Chambers'? have decided that the Treaty of Asuncidn contains program-
matic rules. Therefore, the MERCOSUR’s citizens cannot invoke the regional rules, unless
they have been transposed into the national law.

c¢) The Transposition of Secondary Law into the National Law

The Protocol of Ouro Preto has granted binding effect to secondary law, that is the decisions
of the CMC, the resolutions of the CMC and directives of the CCM. Nonetheless, these MER-
COSUR’s norms could be classified, as Dallari (2007: 42) has said, as “political determinations
that oblige the State Parties to undertake the appropriate adjustments in their domestic leg-
islation.”

At national level, there are no constitutional rules that provide any solution for the incorpo-
ration of the secondary law into the national legal systems. It is therefore necessary to turn
to the MERCOSUR law, in particular, the Protocol of Ouro Preto. A rule enacted by the CMC,
the CMG or a recommendation of the Trade Commission must first be internalized in the
Member States legal system to come into force. Article 42 provides that once approved,
Member States must transpose the MERCOSUR rules into the national law. In spite of this
general obligation, the MERCOSUR legal system does not set any time limit to transpose the

10 Uruguayan Supreme Court of Justice, 16-12-2011, Nro. 4765, “XX c. Ministerio de Economia y Finanzas y otro — Cobro de
Pesos — Casacidn y Excepcion de Inconstitucionalidad Art. 585 de la ley Nro. 17.296”

11 It is worthy to mention that the term direct applicability as its synonyms such as “self-executing character" or “direct ef-
fect” refer to the fact that primary law requires no implementing legislation within each Member State.

12 Chamber V of the Administrative Federal Court of Appeal, Buenos Aires, “Sancor C.U.L. c DGA” 14-09-2006

13 Chamber Il of the Administrative Federal Court of Appeal, Buenos Aires, “Whirlpool Argentina S.A. (TF 24128-A c. DGA),
07-07-2010.
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regional rule. In addition, these rules will be transposed according to the national proce-
dures. Therefore, the lack of uniformity in the transposition rules causes both a legal uncer-
tainty and ineffectiveness of regional rules.

Additionally, it is important to point out that MERCOSUR has adopted the “simultaneous va-
lidity procedure”, which implies that any MERCOSUR rule will come into force once each
Member State has translated the regional norm into their national laws (art. 40 POP). This
system makes it even more difficult for the MERCOSUR norms to enter into force.

It is important to highlight that MERCOSUR rules that have not yet been fully transposed in
all Member States can be enforced against Member States governments. Nonetheless, these
rules cannot be invoked by individuals in any court or before any authority in the Member
States.

2.4 Dispute Settlement System

The Treaty of Asuncion did not establish an institution intended to verify that the Member
States respected the MERCOSUR Law. It only contained a few provisions concerning the dis-
pute settlement system between the Member States.

The Brasilia Protocol then replaced that “system”, and it first established an arbitration
mechanism for dispute settlement. It created a procedure, whose last step was an ad-hoc
arbitration panel. This protocol was modified and reformed by the Protocol of Olivos in
2002. It set up the Permanent Review Court of the MERCOSUR (PRC), which can act, as
Klumpp (2007: 440) puts it, either as appellate body for arbitration or as a single level of ju-
risdiction. It also has another major role: that of enacting preliminary rulings. In this role, the
PRC14 issued an “advisory opinion” that it has already recognized the primacy of MER-
COSUR’s primary law over national legal orders.

The Court deals with conflicts between member states about possible disputes that arise out
of the interpretation of the Treaties, Protocols and decisions, resolutions or directives
adopted by the CMC, CMG and the MTC. It should be noted that private parties cannot sub-
mit a claim directly to the Court. Yet, if they feel restricted or discriminated by MERCOSUR’s
regulation they can refer to the national courts (Pefia 2013: 620).

Furthermore, the regional tribunals have no sanctioning power, which entails serious risk to
the legal certainty and the further development of the MERCOSUR Law.

Consequently, due to a lack of effectiveness, in 2010, the MERCOSUR Parliament proposed
to modify the dispute settlement system, in particular, the representatives wanted to estab-
lish a Court of Justice, which would replace the Permanent Review Court. It is clear that the
European Court of Justice was the main inspiration for this project. However,
there is not yet any certainty about how this reform will evolve in the future.

14 pRrc, oc, 01/08.
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3. THE SOCIAL DIMENSION

3.1 Original Objectives of the Treaty of Asuncion

MERCOSUR was created at a time when both Argentina and Brazil were revisiting their de-
velopment strategies. During the 1980’s, the regional integration had been characterised by
protectionist measures and integration managed by states.

Nevertheless, there was a major change at the beginning of the 1990’s with the new political
and economic trends in South America. The international financial organisations such as the
International Monetary Funds, World Bank, amongst others, played a considerable role in
the application of the “Washington Consensus”, which advised to reduce import barriers and
leave aside active states policies seeking to protect the industrial sector.

This new political and economic tendency led to a new regionalism called “open regional-
ism”15, It sought a further trade opening and an implementation of deregulation policies.
Within this context, apart from rules that aimed to facilitate a deeper economic integration,
no social rule was laid down by the Treaty of Asuncién. The only reference to a social objec-
tive could be found in the Preamble, which states “the expansion of their domestic markets,
through integration, is a vital prerequisite for accelerating their processes of economic devel-
opment with social justice”.

As Olmos Giupponi (2011: 128) states, free movement of workers was not explicitly recog-
nised, labour was just considered “as a productive factor in the achievement of the common
market”.

3.2 The Emergence of the Social Dimension

a) Integration Rationale

As stated above, MERCOSUR is an inter-governmental organisation so its law is not directly
applicable into the Member States’ national legal orders. The “economic integration” within
MERCOSUR could not affect the national social systems in the same way as EU law could do
it within the EU. Although it could have been a reason for not establishing a social dimen-
sion, this was not the path chosen.

Despite the fact that the Treaty of Asuncidn makes no reference to the labour and social di-
mension, both trade unions and scholars identified in the Preamble of this legal instrument
itself the “legal justification for the construction of a social space within MERCOSUR” (Ermida
Uriarte, 1997: 17).

As Tokman and Martinez Fernandez (1997: 4) put it, “almost from the beginning of the nego-
tiations, the countries were fully aware of the need to bring social and labour aspects within

15 cepaL (Economic Commission for Latin America and the Caribbean), E/ regionalismo abierto en América Latina y el Cari-
be. La integracion econémica en servicio de la transformacion productiva con equidad, LC/G.1801(SES.25/4)/E, Enero
1994, Libros de la CEPAL, N2 39.
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the ambit of negotiations to give effect to the objective of “speeding up economic develop-
ment with social justice”.

There are two main reasons for pushing ahead with the creation of the social dimension of
MERCOSUR. Firstly, the MERCOSUR’s Member States have contrasting characteristics from
an economic, political, and social point of view. In particular, the economic and social asym-
metries within Member States could have worsened without establishing a social dimension.
In order to avoid a widening gap between the richest regions and the poorest ones, the
Member States decided to enact some social rules. Furthermore, the creation of a region
where all MERCOSUR inhabitants could travel, and eventually reside and work in the Mem-
ber States was another major reason to establish some social and labour rules.

On 9 May 1991, the Labour Ministers of Argentina, Brazil, Paraguay and Uruguay issued the
Declaration of Montevideo, which made reference to the need to give due attention to the
labour aspects of MERCOSUR in order to ensure that it produced an effective improvement
in conditions of employment.

MERCOSUR first considered the social aspect at the end of 1991, when creating the Working
Subgroup No. 1116 —jt was replaced later by the Working Subgroup No. 10— which was in
charge of eight committees to examine labour relations, employment and migration issues,
vocational training, health and safety at work, social insurance and labour costs in specific
sectors and international labour standards.

MERCOSUR legislation first created an “independent” social body in the Protocol of Ouro
Preto (1994). Under this rule, the MERCOSUR Economic and Social Consultative Forum was
created.

Despite this institutional development, a major step was only made in the social field to-
wards the end of the 90’s. MERCOSUR Member States decided to implement measures in-
tended to afford a more effective protection of the social dimension.

In that context, social rules were enacted, namely, the Socio-Labour Declaration and the
“Multilateral Agreement” on Social Security. Both regulations intend to facilitate another ob-
jective of MERCOSUR; that of the labour mobility and the coordination of policies on labour
relations and migration.

Firstly, MERCOSUR adopted the Multilateral Agreement on Social Security (1997)17, which
establishes a standardized coordination mechanism of social welfare systems within the
scope of MERCOSUR. This agreement allows MERCOSUR’s workers or their dependants to
preserve their rights acquired or in the process of being acquired when they are in the terri-
tory of signatory countries.

16 MERCOSUR/GMC/RES N2 11/91: Creacién del SGT N@ 11: Asuntos Laborales.

17 MERCOSUR Multilateral Social Security Agreement, signed in December 1997 (Member States and Associat-
ed States), 15/12/1997, Montevideo (Uruguay).
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Secondly, the Social-Labour Declaration was signed (1998)8, which expressly recognized
freedom of association, collective bargaining, the right to strike, the elimination of forced la-
bour, the special protection of child labour, the obligation to practice non-discrimination and
effective equal rights in employment or occupation, amongst others.

This declaration also specified the reasons for establishing a social dimension within the re-
gional integration process. The Head of State of the Member States asserted with crystalline
clarity:

“Whereas the Ministers of Labour of MERCOSUR have stated in their meetings
that regional integration cannot be confined to the commercial and economic
spheres, and must also incorporate social issues, as regards the adaptation of the
regulatory frameworks for labour to the new circumstances resulting from inte-
gration and the process of economic globalization”19

b) Political Rationale

The political environment had an influence on the way the regional integration was con-
ceived. When created in 1991, as already mentioned, MERCOSUR was a trade bloc that had
as a main objective to further regional economic interdependence. In order to achieve this,
MERCOSUR’s creators established as central objectives the elimination of tariffs and non-
tariff barriers and, finally, the creation of a common market. At this first stage, there were
no rules or objectives aimed at promoting social policies.

- A Response to the Global and Regional Crises

The 1994 Tequila Crisis (Tansini and Vera, 2001) and 1997 Southeast Asian Financial Crisis
(Tansini and Zejan, 1998) had a harsh impact on South American countries’ economies, in
particular, Argentina and Brazil. It caused a serious regional crisis that reinforced the aware-
ness of the need for a regulation in the social field. As a result, MERCOSUR Member States,
Bolivia and Chile signed the Buenos Aires Charter (2000)20. A consensus was reached about
the need for a deeper social integration and further independence from international finan-
cial institutions.

The creation of the MERCOSUR’s Meeting of Ministers and High Authorities of Social Devel-
opment (RMADS in Spanish), through the CMC 61/00 Decision?1, represented the beginning
of a new era within this integration process.

18 The Socio-Labour Declaration of MERCOSUR was approved by the Common Market Council (CMC) in the
framework of the Summit of the Heads of State of MERCOSUR, Rio de Janeiro (Brazil) in 1998.

19 gtn Recital, Socio-Labour Declaration of MERCOSUR.

20 xvII| CMC, Decisién 23/00, Buenos Aires (Argentina), 29/6/00

21 yx CMC, Decisidn 66/00, Floriandpolis (Brazil), 14/12/00.
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- A Political Change
This evolution was further accentuated from 2003 when most of MERCOSUR Member States
elected left-wing and moderate left-wing presidents.

Within MERCOSUR, the involvement in the social field has also evolved over time. In particu-
lar, most South American countries have seen the pendulum swing from one extreme —a ne-
oliberal and capitalist perspective— to another —progressive governments— in just one dec-
ade. This major change has prompted a shift as regards the function of labour law and the
way that regional integration should be addressed.

As a result, the social realm has become more important within MERCOSUR’s framework. A
process seeking to complement the trade dimension with policies in social and productive
areas was launched at the end of the '90s. The former Brazilian president Lula da Silva (2012:
10) put it clearly “MERCOSUR’s social development represents a priority axis of this new per-
spective related to the regional integration”.

3.3 A New Model of Integration in the MERCOSUR

As mentioned, the generator of South American integration was the Argentina-Brazil axis,
which means that MERCOSUR did not make any progress whenever the relationship was
strained. For example, after the economic crisis of the late 90s, the political and economic
objectives were brought closer, so both countries worked to re-launch MERCOSUR. As
Bricefio-Ruiz (2014: 1) reminds us, the model of economic integration centred on trade was
left behind and that was the time to complement the trade dimension with social and pro-
ductive policies.

In 2003, Argentina and Brazil signed the “Buenos Aires Consensus”?22 that involved, as Mutti
(2013) states, a turning point for MERCOSUR.

A new model of integration was esteemed necessary (Rodriguez, 2013: 18). In order to
achieve this, it was necessary to restore the major role that Member States had played in
implementing social policies. It was also considered important to put greater emphasis on
the “positive integration” by creating new institutions and establishing new common poli-
tics.

The Structural Fund of Convergence (FOCEM in Spanish) can be highlighted as an example of
this “new model”. This fund seeks to finance any sort of project, whose main objectives are
to improve the less-developed economies and reach a deeper social cohesion.

In 2005, the South American countries’ Presidents created a Strategic Committee?3 in order
to elaborate proposals to encourage the South American Integration Process. In particular,
they criticised the mercantilist vision that had ruled up until that time. Within this frame-

22 consenso de Buenos Aires (Argentina-Brazil), 16/10/2003.
23 Decisién (UNASUR), 9/12/2005, Montevideo (Uruguay).
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work, the Union of South American Nations (UNASUR in Spanish) was created. This new pro-
cess seeks to strengthen the social dimension, at least in its declaration of objectives.

In the same line, within the XIlII RMADS (2007), the Declaration of Principles of Social MER-
COSUR was approved. It highlights the importance of a deeper social integration and it
strongly criticises the 90’s view according to which economic dimension should be the major
priority in MERCOSUR.

Furthermore, new institutions and new plans have been put in place in order to reduce the
social asymmetries. In brief, it should be pointed out the creation of the Social Institute of
MERCOSUR24 (ISM in Spanish), which has as major objectives to cooperate technically on the
development of regional social policies, to gather and exchange good practices regarding so-
cial issues, amongst others.

In the same vein, the CMC (Common Market Council) adopted a decision (64/10)25 aimed at
establishing the Statute of MERCOSUR Citizenship by 2021. The main objectives are, on the
one hand, to continue the process of simplifying the free movement of citizens and, on the
other hand, to recognise the same fundamental political, social, economic, and cultural
rights for all the MERCOSUR citizens in the five member countries.

Finally, the Strategic Plan for Social Action (PEAS in Spanish) was adopted in 201126, In this
action plan, MERCOSUR seeks to emphasise the inseparability of economic and social poli-
cies to guarantee an equal integration and to guarantee protection and social promotion as
central themes of the MERCOSUR policies.

4 MERCOSUR SOCIAL POLICIES

MERCOSUR has limited competences to reach its objectives in the social sphere. However,
within this restrictive framework, MERCOSUR has undertaken measures to enhance the so-
cial dimension. Firstly, | will explore the MERCOSUR Social Program and its latest actions.
Secondly, | will examine the free movement of workers’ rules. Thirdly, | will study the in-
struments that grant subjective rights, in particular, the Socio-Labour Declaration. Finally, |
will touch on the redistribution mechanisms.

4.1. MERCOSUR Social Program
As a result of MERCOSUR’s re-launch, some policies were implemented in order to achieve
further regional integration. The general measures are as follows:

1 South-American Council of Social Development, whose main purpose is to reinforce the
regional social policies

24 MERCOSUR/CMC/DEC. N2 03/07 , 18/1/2007, Rio de Janeiro (Brazil).
25 MERCOSUR/CMC/DEC. N° 64/10, 16/12/2010, Foz de Iguazu (Brazil).

26 \MERCOSUR/CMC/DEC. N2 12/11, 28/6/2011, Asuncién (Paraguay).

-15-



CELLS ONLINE PAPER SERIES, VOLUME 3 2014

2 Structural Fund of Convergence (FOCEM in Spanish) created in 2005 in order to diminish
inequalities and gaps between member countries and to improve their competitiveness

3 Social Institute of MERCOSUR (ISM) (2007) was created through the Decision of 03/07,
with the goal being to consolidate the need to combine regional policies in social and
economic issues.

4 Strategic Plan of Social Action (2011) launched by the ISM within the framework of
the XV MERCOSUR Social Summit. One of the main objectives of this plan is to promote
comprehensive social policies at a regional level.

In spite of the progress made in recent years, the following points are considered the current

challenges of MERCOSUR in the labour dimension:

- Labour informality and child labour

- The absence of trade union representation

- Labour Inspectorate and their lack of financial and administrative resources.
Consequently, in order to meet these goals, attention should be drawn to the following
plans developed by the Working Subgroup N2 10:

a)- Combat against Child Labour
The plan approved through the GMC Resolution 36/06 has as major goal to implement a re-
gional policy aiming to prevent and eradicate child labour.

The specific objectives are:

- the harmonization of the Socio-Labour Declaration with the international standards
that ensure children’s rights.

- The creation of mechanisms for monitoring and following-up the rules enacted by
the member countries

b)- Labour Inspection (Inspectorate)

The main objective of this regional plan is to enhance the quality and quantity of inspections
by creating a MERCOSUR Inspectors School. In addition, it seeks to engage the social part-
ners in regional dialogue to improve the inspection procedures and techniques.

Furthermore, this plan sets up some Geograhpic Areas (Areas Geogréficas de Coordinacién
Estratégica Fiscalizadora — AGCEF in Spanish) so as to improve communication and infor-
mation-sharing among the National Labour Inspectorate Services, in particular, in frontier
zones.

c) - Free Movement of Workers

As will be described below, MERCOSUR has developed a plan in order to facilitate the free
movement of workers within MERCOSUR. This plan has rather a practical approach since its
main purpose is to provide the right conditions in order to ease the right to settle in another
member state.
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d) - Regional Policy on Health and Safety at Work
The Working Subgroup N2 10 created in November 2012 through the Acta [SGT 10] 2/12 a
tripartite ad hoc group in order to move towards a regional policy in this area. This group has
not yet produced any official document or results.

4.2 Free Movement of Workers

Free movement of workers is one of the implicit mandates contained in the Treaty of Asun-
cién. This aspect is a cornerstone in the creation of a common market. In this regard, MER-
COSUR has developed many regional instruments that seek to ensure the free movement of
work, namely:

a) Multilateral Agreement on Social Security

b) Agreement Relating to Residency Permits for Nationals of States Parties to MER-
COSUR, Bolivia and Chile

c) Regional Plan to facilitate the Free Movement of Work

a) Multilateral Agreement on Social Security
The Treaty of Asuncidn recognises the free movement of goods, services, and production
factor among the member countries.

As it has been pointed out by Cabaiias (2007: 59), “international migration requires public
policies that enclose the new Global development context, creating tools that allow migra-
tion of workers to occur without losing their social protection”.

One way of leveraging free movement of work is to articulate social security systems be-
tween national members. Before the Multilateral Agreement on Social Security was ap-
proved, each worker and each national social security agency had to transfer and validate
their data manually. Obviously, that was a costly and ineffective system; hence free move-
ment of work was undermined.

To address these major issues, MERCOSUR drafted and approved a Multilateral Agreement
which was then adopted by all the Member States. Before signing this agreement, the Mem-
ber States had already signed bilateral agreements in order to facilitate workers’ retirement
and their entitlement to social benefits in other Member States. After the ratification pro-
cess within each member country, the agreement came into force 1% of June 2005.

This multilateral agreement has had as a main goal to integrate the social security systems of
the MERCOSUR countries through developing and implementing a Data Transfer and Valida-
tion System (DTVS) to process retiree benefits under MERCOSUR’s Multilateral Social Securi-
ty Agreement. It specifies that social security rights “will be afforded to workers that render
or have rendered services in any of the Member States, the same rights being afforded to
them, their families and dependants, while being subject to the same obligations as the na-
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tionals of the Member States regarding those specifically mentioned by the Agreement”27, It
also considers the situation of workers of any other nationality living in a member state in-
asmuch as they render or have rendered services in said Member States. These provisions
guarantee the principle of equality and non-discrimination between nationals and foreign-
ers.

Furthermore, the agreement recognises the conservation of acquired rights, the cumulative
nature of rights and pro rata. Those latter two principles are not expressly stated in the
agreement, but they can be deducted from the text. According to the agreement, the peri-
ods of insurance or contributions paid in the territories of “any of the Contracting States will
be considered for purposes of benefit entitlement”.

These principles and guarantees are applied to the following benefits: retirement due to age
(voluntary or compulsory), retirement due to disability, and pension upon death.

Additionally, the Agreement exempts the individual of contributions to the country of desti-
nation during temporary displacement (under twelve months), which may be extended for
an equal period, upon previous authorization from the country of destination. Besides, the
accord provides that temporarily displaced workers and their dependants will be entitled to
free-of-charge medical assistance throughout the public healthcare network.

The application of the Agreement relies upon the Member States. However, the agreement
set up a Multilateral Committee (art. 16), whose major role is to implement and to interpret
the agreement. It consists of 3 representatives of each member state and they make deci-
sions by consensus about the potential conflicts which may arise in the application of the
agreement.

To sum up, despite the fact that changes are needed, this agreement has constituted an im-
provement in the current workers’ situation within MERCOSUR. It is a breakthrough both re-
garding the free movement of work and the recognition of rights within MERCOSUR’s legal
framework.

b) Agreement Relating to Residence Permits for Nationals of States Parties to MERCOSUR,
Bolivia and Chile

This agreement?8 is based on equal treatment and the recognition of equal rights between
nationals and foreigners, as an essential step to strengthen the regional integration process.

In short, this agreement promotes regular migration and equal treatment between nation-
als. It also recognises fundamental rights to foreigners regardless of their status.

27 rticle 2, MERCOSUR Multilateral Social Security Agreement.

28 Agreement approved by the Council of the Common Market, MERCOSUR/CMC/DEC No. 28/02. The agreements adopted
on 5th and 6th December 2002, are: 1. Agreement No. 11/02, International Migratory Regularization of MERCOSUR Citi-
zens, 2. Agreement No. 12/02, International Migratory Regularization Citizens of MERCOSUR, Bolivia and Chile, 3. Agree-
ment No. 13/02, Residence for Nationals of the Member States of MERCOSUR, and 4. Agreement No. 14/02, Residence
for Nationals of the Member States of MERCOSUR, Bolivia and Chile, implemented by Argentina through Resolution
345/2003 of the Ministry of Interior.

-18 -



CELLS ONLINE PAPER SERIES, VOLUME 3 2014

Citizens of MERCOSUR, as well as nationals of Bolivia and Chile are granted an automatic visa
and the right to work and live within the territory of the State Parties. They can stay for up to
4 years in another member state for the purposes of providing services.

Moreover, despite the equal treatment between nationals and foreigners, the citizens have
the right to family reunification, to transfer remittances. Besides, the children of immigrants’
rights must be ensured and respected correspondingly as the nationals’ children.

Moreover, given that Venezuela has fully joined MERCOSUR, its citizens are entitled to circu-
late and work freely respecting the terms of the agreement.

Later on, Peru (2011)29, Colombia (2012)39, and Ecuador (2011)31 also joined the agreement,
which has created a substantial area of free of movement.

In conclusion, despite some practical difficulties and some doubtful requirements set up by
the Member States, it represents without any doubt whatsoever, an important step forward
as regards the free movement of workers and citizens.

c¢) Regional Plan to facilitate the Free Movement of Work
The Common Market Group has established a regional plan to facilitate the free movement
of work within MERCOSUR through the 11/13 Resolution32.

This measure is a direct consequence of the evolution of migrant workers’ legal protection. It
seeks not only to facilitate the circulation of migrant workers, but also to establish an inte-
gral regulation of this issue such as the family dimension.

This plan is organised around two major axis; the free movement of work in general and; the
free movement of frontier workers. In both cases, the objectives that have been set are to
enhance the normative dimension, the institutional cooperation, social security and em-
ployment aspects, the role of social partners, the promotion of strategies for diffusion of in-
formation and free movement of work awareness.

This Plan commits MERCOSUR’s bodies to carry out the aforementioned plan. Furthermore,
it is worthy to note that this decision does not need to be transposed into the national laws
because as it states Article 2, this decision regulates aspects of the general functioning of
MERCOSUR. Therefore, the Member States are also committed to adopt all the necessary
rules in order to achieve the objectives set out in this Plan.

4.3 Subjective Rights: The Socio-Labour Declaration
Regardless of its intergovernmental character, MERCOSUR has enacted some rules which
grant subjective social rights to the citizens of MERCOSUR. In particular, | will explore the

29 MERCOSUR/CMC/DEC. N. 04/11, June 2011.

30 MERCOSUR/CMC/DEC. N. 18/12, 29 June 2012.

31 MERCOSUR/CMC/DEC. N. 21/11, June 2011.

32 MERCOSUR/GMC/RES. N2 11/13, 10 July 2013.
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MERCOSUR Socio-Labour Declaration (1998)33, which establishes some fundamental social
rights within the MERCOSUR legal framework.

The Socio-Labour Declaration (hereinafter called “declaration”) is one of the milestones of
the MERCOSUR social dimension. The CMC and the Heads of State adopted this declaration
during the Summit of Rio de Janeiro (10-12-1998).

The provisions contained by the declaration are a synthesis of the most important ILO Con-
ventions. It recognises the minimum standards that Member States must respect vis-a-vis
MERCOSUR’s workers, regardless of their nationality.

Essentially, the Declaration contains form and the substance rules, namely:

- Individual Rights (arts. 1 to 7, non-discrimination and equal treatment principle of
migrant workers with national workers, elimination of forced labour and child la-
bour).

- Collective Rights (arts. 8 to 13, freedom of association, collective bargaining, right of
strike, social dialogue, among others).

- Other Rights (arts. 14 to 19, promoting employment, protection of the unemployed,
professional training, health and safety at work, labour inspection and social securi-

ty).

Additionally, the declaration has set up a Socio-Labour Committee that is in charge of pro-
moting the social rights in the MERCOSUR sphere. As mentioned previously, it plays an im-
portant role in the analysis of any consultation related to the implementation of this declara-
tion. Although it can receive any complaint submitted by the Member States, it has no sanc-
tioning power34 because the Committee is only entitled to prepare and write reports on the
violations of the Socio-Labour Declaration.

Moreover, the declaration also provides that Member States undertake to respect all the
rights laid down in it. However, some questions have been raised about whether it is or not a
legally binding document, in particular, because there was neither legislative approval nor
national law that transposed the declaration. Besides, not a single article requires that the
declaration should be either approved or internalized.

Although at first some scholars had designated the Declaration as just a political force, now-
adays most scholars (Perotti, 2005, Ermida Uriarte, 2001, Mansuetti, 2002) have recognised
that the declaration is a legally binding instrument. Nonetheless, there is yet no agreement
as to whether the declaration is a MERCOSUR legal source. As it has been stated previously,
the Protocol of Ouro Preto sets out the sources of law in MERCOSUR. The Socio-Labour Dec-
laration has not been included in this Protocol. Consequently, it has been argued that the
Declaration would not be a source of law in the terms of the Protocol of Ouro Preto. Never-

33 socio-Labour Declaration, adopted 10 December 1998, Rio de Janeiro (Brazil).

34 Article 1, RE-15-1999-GMC.
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theless, some South-American scholars have recognized it as source of law (Perotti, 2005:
613), in particular, Ermida Uriarte (2001) has pledged that this Declaration constitutes a rule
of ius cogens; hence, it is directly applicable within the MERCOSUR and Member States’ legal
orders. In support of the recognition of the Declaration as a source of law, it cannot be ne-
glected the fact that the Secretariat of MERCOSUR has elaborated a collection of foundation
legal instruments (2012), and the Declaration was included in it.

As pointed out by Perotti (2005: 619), Member States case law had been initially hesitant
towards the legal force of the declaration. Yet, since the first decade of the 215t century, no-
tably the Argentine, but also the Uruguayan and Paraguayan case law3> have relentlessly af-
firmed and maintained that the Socio-Labour Declaration is a MERCOSUR legally binding in-
strument. Argentine Labour Courts have maintained that the declaration is a MERCOSUR le-
gal source. There are no known Brazilian cases where the Socio-Labour Declaration is ap-
plied. Considering that Venezuela has only recently fully joined MERCOSUR, it is still under a
transition period aimed at adapting their legal system to MERCOSUR rules; it is assumed that
there is no case law which applies the declaration.

Furthermore, it should be mentioned that the validity of this declaration does not just have
consequences for the workers directly, but it also has an effect upon MERCOSUR and its
member countries decision-making bodies (Corres 2014: 2). Finally, it is worth stressing that
despite the discussions about its legal force, the declaration entailed a major step towards
the goal of creating and reinforcing a social dimension.

4.4 Redistribution Mechanisms

The neoliberal doctrine embedded in the creation of MERCOSUR led scholars to think that
the asymmetrical dimensions of the states would not affect the development of each one of
them. The “automatic” commercial integration, without appropriately taking these asymme-
tries into account, would allow each of them to benefit equally or in similar way in the inte-
gration process.

Twenty years after the Treaty of Asuncion there is widespread acceptance by all the gov-
ernments, of the importance and consequences of all kinds of asymmetries between the
states and of the need to face them with effective programmes.

Within this framework, the Structural Fond of Convergence was created through CMC Deci-
sions 45/04, 18/05, and 24/05. FOCEM is a redistributive instrument, which seeks to reduce
the asymmetries between Member States. According to the aforementioned decisions, FO-
CEM aims to finance:

35 Argentine Supreme Court, “Aquino Isacio c. Cargo Servicios Industriales SA s. Accidente”, A.2652.XXXVIIl, 21/9/2004;
“Asociacion de Trabajadores del Estado (ATE) s. Accion de inconstitucionalidad”, Fallos, A. 598. XLIII., 18/06/13; Chamber
Il of the Paraguayan Labour Appeal Court, “Maria de Lourders de Barros Barreto B. Y otra c. Interventores de Multibanco
SAECA s. Amparo Constitucional”, 23/5/2005; Uruguayan First Instance Labour Court, “Barrios, Iris Noel y otros c. Sadarq
Construcciones. Cobro de dafios y perjuicios derivados de accidente de trabajo mortal”, sent. 23, 30/3/2005.
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— the development of competitiveness

— the promotion of social cohesion

— the institutional structure and the strengthening of the integration process
On the one hand, FOCEM is financed by annual contributions of the member countries and,
on the other hand, by external contribution from international organizations, third countries,
and institutions. Once a member country is assigned a specific budget allocation, it has to
execute the project under its public sector responsibility. It also has to be adapted to the
FOCEM programmes.

In spite of its recent creation, FOCEM is currently playing a major role in order to enhance
the situation of vulnerable populations. From a social redistribution perspective, as Kingah
(2013: 19) asserts it, “the MERCOSUR Fund ... is regarded as one of the main achievements of
MERCOSUR".

5. MERCOSUR AND THE CRISES

The current crisis is not the first that MERCOSUR has had to deal with. As Carranza (2010: 2)
reminds us, in 1995 an auto parts trade dispute took place between the Member States.
Since the largest partners adopted protectionist policies, the conflict had to be settled
through presidential diplomacy.

Similarly, as a result of the 1999 global financial crisis, Brazil devaluated its currency and re-
ceived a $41.5 billion economic support package from the International Monetary Fund
(IMF). Argentina was also badly affected by the crisis. Once again, presidential diplomacy
was the chosen tactic to settle the crisis. In a similar vein, the 2001-2002 crisis needed the
intervention of the Argentina-Brazil axis in order to solve the disputes. This showed the
weaknesses of MERCOSUR’s institutions and the fragility of the Member States relations.

The 2008-2009 global crisis has not been the exception and the response has been quite sim-
ilar. Although there have not been the same negative consequences as in Europe, MER-
COSUR Member States have not remained unaffected by the financial crisis. The aforemen-
tioned weaknesses reappeared, in particular, because each member country strengthened
its role in its economy.

However, from a social perspective, there have been some positive repercussions. On the
one hand, each member state adopted some protectionist measures, whose main purpose
was to protect the local industries, thus reducing the adverse impact on the labour market.
On the other hand, despite the intra-bloc disputes, there was an increased awareness of the
need to protect employment. In this regard, the High-Level Employment Group developed a
document aimed at protecting employment within the member countries labour market.
This resulted in a document (2009) signed by the Member States ministries of Labour, whose
main purpose was to adopt the necessary measures to avoid mass redundancies as well as
to strengthen the unemployment insurance systems.
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In 2013, when Uruguay held the pro tempore presidency of MERCOSUR, this group decided
to regain the importance as regards the regional employment guidelines. In particular, fron-
tier work, child labour, and informal employment are currently targeted by the group.

To be precise, even though MERCOSUR has extremely limited competences in this area, the
social bodies have adopted possible measures to tackle the negative consequences of the
crisis.

6. CONCLUSION

MERCOSUR emerged in a context dominated by “open regionalism”, which mainly aimed
liberalise intra-regional markets and to reduce customs barriers between Member States, on
the one hand, and to unify customs tariffs towards the world market, on the other hand.
Within this framework, the social dimension was not considered in the foundational Treaty
of Asuncion. Nevertheless, some social bodies were conceived at the beginning of the inte-
gration process in order to address potential the social issues resulting from economic inte-
gration. This social dimension was further developed as result of the increasing awareness of
Member States —in particular, due to the European experience— of the necessity of comple-
menting the economic integration with a social dimension at regional level, instead of rely-
ing on national social policy alone.

The political and economic context also helped this evolution. Firstly, at the end of the
1990’s, in the aftermath of the Mexican and South-East Asian crises, Member States decided
to adopt two of the most important social rules within MERCOSUR, namely, the Socio-
Labour Declaration (1998) and the Multilateral Social Security Agreement (1997). Secondly,
the new political trends during the beginning of the 2000’s would mark a turning point in the
type of integration intended by Member States. Considering MERCOSUR’s size, its cultural
diversity, its population, and the fact that there is a free residence agreement signed be-
tween MERCOSUR’s Member States Bolivia, Chile, Colombia, Ecuardor, and Peru —although
the free movement of workers has not been recognized, it has become much easier to reside
and to have a work permit in this area—, the development of a stronger social dimension was
required.

It is an undeniable fact that the evolution of the social aspect within MERCOSUR has been
considerable. However, MERCOSUR has many weaknesses, in particular, in its structure and
its legal system. Despite the intention of MERCOSUR’s bodies and even some of the Member
States, the social dimension finds a major impediment in its foundations, which is its inter-
governmental feature. An effective regulation is required to ensure direct applicability and
uniformity throughout MERCOSUR. As Psarski Cabral and Lima Cabral (2014: 96) state, the
regional legal integration is indispensable to the development of MERCOSUR.

In an attempt to improve MERCOSUR as an integration process, its institutional structure
should be reshaped and its asymmetries should be aligned in order to create a more coher-
ent legal system. This would ensure a greater legal certainty for the citizens of MERCOSUR,;
hence the Member States would be subjected to regional law.
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MERCOSUR is far from reaching its main objectives, but it must not be overlooked that from
its beginnings to the present it has been the most successful integration process in the re-
gion. In particular, MERCOSUR was only created in 1991, and is thus a relatively new regional
integration process. In this short time frame, its social dimension has developed considera-
bly from an institutional dimension as well as a normative perspective. However, that is not
to say that the social objectives have been fully attained. On the contrary, a reform, which
we deem necessary, could allow the MERCOSUR to further the social dimension and to pro-
cure better protection for the workers.
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